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The topic of my talk was generated about four years ago
when we had a severe drought. That was the year that
the Department of Natural Resources, now the
Department of Environmental Quality, had to tell some
people to quit taking water out of some streams because
they wera going 1o get below the minimum stream flows.
Our law requires a minimum amount of siream flow.
There was a ot of conversation about what to do.
Farmers were concemned, especially rics farmers. They
needed the water. You have o have a certain amount of
soll moisture to germinate seed. [t looked like a desen
down through the Delta. One of the things that was
mantioned was the Mississippi River sitting over thers
with all that water in t. Why don’t we pump sama of it
out of the river and just pump it out over the levee and
put it into the streams and let it flow on down through the
Defta? There would be plenty of water for everybody.

To digress a little bit, | used to go 1o some water
conferences out wesl. When | loid them where | was
from, they wanted 1o know why | was there. | would say,
“We have a water problem, and | am involved in doing
some water research and am helping rewrite the waler
laws.” They said, "You dont have any water problems.
You have ail kinds of water.® I've forgotten what our
annual rainfall is, but it is four or five times what most of
their states have. Most of our water use, or a good pant
of i, is groundwater. They were appalled because they
go 1o extreme measures to save the water that runs
down from the mountains--mostly surface water. They
use a lot of groundwater, but in some of these states,
groundwater and stream water are hydrologically
connected, and it is one and the same thing. They
spend a lot of money and have highly structured laws.
These pecple are just appalled that we are, in their view,
wasting water. Obviously, we are going 1o have 1o make
better use of our streams. Al the same time, there is a
certain limitation on what you can do.

This paper could have bean antitled, "Legal Impediments
to Withdrawals of Stream Water.” | could have left off the
drought excepl for maybe a couple of things that | am
going to talk about, particularly the idea of pumping water
out of the Mississippl River. At the time, that was a hot
topic.

The Corp was out in the River dredging the channels out
for barges. | think a barge channel is supposed to be
about 8 1o 10 feet and some of the channels were down
1o 8 feet. They were oul there spending a lot of money
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dredging to get another foot in the channeis so that
barges can travel. They are not going to sit here and let
us pump a lot of water out of the river when they are
having navigation problems. The first point of my topic Is
the navigation servitude which is predominant in a
navigable stream. The Faderal authority for that is basad
in the interstate commerce clause of the Constitution,

The amount of water that was discussed for this
withdrawal was about 100 million gallons a day. Another
method of getting the water would have been to put a
well field along the edge of the river to pump the water
out of the ground, but because of the hydrologic
connection between the river and the alluvial aguifer, you
are going to affect the amount of water in the rver.
Probably either way you went, this amount of waler
would affect the base flow in the rivar about 10 percent.
You are talking about a ten oot channel, so when they
are out there dredging o get one foot, they are not going
to let you pump one fool out of the river. There are othar
questions that coma up In this and I'm not going to get
into them in depth. This same idea has, apparently,
been discussed in Arkansas. We wan! o do il and
Arkansas wants o do i--maybe they want to do it down
in Louisiana. We take a foc! out, Arkansas takes a fool
oul, somebody eise says tha! Louisiana wants a fool out,
or Mississippi wanis to do somathing else with it. Thase
states are going to complain. This leads to an interstate
water conflict that would be resolved in the U.S, Supreme
Court. These are extremaly long-term litigations.

The genesis of my talk came because of the proposal
that deals with the River. What about stream
withdrawals, such as from the Sunflower, the
Tallahatchie--all these that people take water out of and
all the tributaries of these sireams. The reach of the
navigation power in the Federal Government extends to
almost anything that has any effect at all on navigable
water, The tarm Is used in the Rivers and Harbors Act
whare the Corp gets a lot of its authority. You've got to
get a section 10 permit to put anything in the stream to
take water out, plus also they administer the 404 dredge
and fill program. The Rivers and Harbors Act mentions
"navigable waters of the United States." “Navigable
waters" has been construed to mean the tributaries as
long as it has some effec!, eventually, on semething that
Is navigable in fact. Anything that affects navigable water
in the United States means you've got ta deal with the
Corp from those two stand-points. The Section 10
permit, besides dealing with navigation, has now been




expandad in the public interest review process 1o
anvironmental factors. You are familiar with the
permitting process, particularly the 404 permit. They
usually do both of them at the same time. Sometimes
you have to get both types of parmits. In some casas,
you just have to get the 404 permit. That's really the
other part of the lalk--the environmental factors which
affect your ability to take water out of the streams.

One good example in dealing with the Rivers and
Harbors Act is a case that came out in California. Part
of California is water rich and part does not have any
water. They have several water projects that transport
water from an area around Oakland and San Francisco
all the way down 1o the southemn part of the state. A
case saveral years ago that involved part of the project
was Sierra Club versus Andrus. The issue there was the
lowaring of some levels of water in the area that they
called the Delta. It is the same kind of situation that we
have here because the state wanted lo lower the water
levels In this area. The Sierra Club sued them. The
central Issue in the case was whether or not the state

had to get a section 10 permit to do this. The court heid.

that it did and, in the process of so hoiding, enumerated
certain environmental factors that had to be considered
at the same time. Anything thal adversely affects lhe
environment would perhaps prohibit you from getting a
section 10 permit. The same type of situation would be
true of a 404 permit. For example, the Fish and Wildiife
Coordination Act now requires coordination between the
Corps and the Fish and Wildiife service. The
Endangered Species Act comes into play with all this,
too. The Corps, on any of these permits, has to consult
with the Fish and Wildlife Service. All of you are familiar
with tha Environmental Policy Act which says that when
you have a major federal action, the Comps has to
prepare an Environmental Impact Statement.

We have a couple of cases. The first case that came up
under Section 10 was Zabel versus Tabb. It's a Fifth
Circuit Court of Appeals case. The Fifth Circuit runs
things as far as the federal court is concerned. We have
District Courts, which are our trial courts levels, then you
go up to the Circuit Court of Appeals level. This is
almost like the final court. Very seldom ever does a case
go past that point to the Supreme Court. For most
lawyars' purposes, when they really look for something,
they lock for something on the Circuit Court level. In the
District Court, they may make the mistake--whather you
get one on the Circuit Court level, whether they make a
mistake or not, they ara close to God.

The expanded public interest review process of the Corp
under Saction 10 was upheld in this particular case. You
have the same situation with the 404-it went to the
Supreme Court. You have to ask permission to appeal
to the Supreme Court. As it does a ot of times, in this
particular casa, the Supreme Court denied permission fo

file an appeal. The name of the case as it was denied by
the Supreme Court was Boteler. This Is the case when
Interstate 10 was built across the southern part of the
state. We had the Mississippi sandhill crane habitat. A
404 review was required bacause of the environmental
factors affected by the location of the highway.

The Tellico Dam in Tennessee was a case that went to
the Supreme Court. In TVA versus Hill, the construction
involved in a 100 million dollar dam was halted because
of a two inch fish called the snall darter. The Supreme
Court decided that Section VIl of the Endangered
Species Act prohibited any agency action that involved
the probability that an endangered or threatenad spacies
might be wiped oul. In that situation, the agency had to
give its permission for the building of the dam. The
argument was made that the agency was not actually
funding the project, but the statute covers any agency
authorization, including the permit process. So in that
situation, the Endangered Species Act effectively stopped
the building of the dam. You can go in and try to work
around that, creating a situation in which you are not
actually further endangering the species. In the Tellico
Dam case, they ended up never building the dam.

There has been a recen! case, in 1983, that invoived the
construction of a dam in Colorado that would have
affected a tributary of a tributary of a navigabile river—part
of the tributary of the Platt River. They were going to
build a dam on the river. The real issue in the case was
whether or not the pecple buliding the dam could qualify
under the Corps' nationwide permit program. This
program covers aclivities that have minimal adverse
impacts on the environment and minimal cumulative
effects on a nationwide basis, What the Corp does is
say that these types of things are okay, you just nofify us
of what you are daing. If you don't go through the public
interest review process, you don't submit the full-fledged
application. The court decided that the psople building
the dam were not enlitied 'o proceed under the
nationwide permit program, therefore, they had to go
through the more formalized public notice process of an
individual permit.

The environmental impact that was a concern was on the
habitat of the whooping crane. In this case, what was
actually happening was that they were going to diver
some of the water and thers would not be as much water
in tha straam reaching the habitat of the whooping crane
300 miles downstream, The concern was that there was
nol as much water, the flow wouldn'l scour the banks and
keep vegetation from growing along the banks' vegetation
in which predators of the whooping crane could hide.
The problem in this instance was nol any kind of
environmental effect on the water itsalf or the quality of
the water, it was the quantity of the water. This is the
point that | am irying to make. Sometimes the quantity
of water has an environmental effect. In this case, the




environmeantal affect was 300 miles away and involved an
endangered species. In effect, what the court said was
that you've got to take into consideration and try fo work
around the environmental problems that we have here by
going through the individual permit process. Because we
are lalking about what these people are required to do in
acquiring a permit, not what they were required to do in
the way of litigating any adverse impact on the whooping
crane habitat, we naver got o the point where the court
had to say, "Well, now if you're going to have all of this
adverse effect on the environment of the whooping crane,
then you can'l build this dam.” But that, in a sense, was
what they ware saying. In this case, apparently it was
worked out and went through the process. The eighth
circuit court of appeals that covers that area up there loid
the people trying to build the dam that the district
engineer was correct in requiring them to go through the
individual permit process and, in that process, the public
interest raview would take care of irying to decdas
whether thase effects wers adverse. | read tha! they
later decided that some mechanical means could keep
vegetation off the sides of the streams, and, actually, the
quantity of water didn’t have anything to do with &. In
other words, whether you had the normal fiows or you
had the lesser amount due 1o the dam going through that
didn't really have anything to do with keeping vegetation
off of the stream in the first place.

That case is a good example for our consideration. If
you take an area in the Delta--lef's say we're not even
gelting into a drought condition; we have almost normal
conditions. At certain times of the year, if you want to
take water out for one purpose or another, whether or not
this is going to affect some habitat, and that being an
endangered species--that is an example of an almost
absolute roadblock if it is there. If there are other adverse
environmental effects, this could also stop the project.
There are a lot of questions that are raised. What is the
adverse environmental effect? Could a project be halted
because it lowered the assimilative waste capacity of the
stream? For example, you take a stream in which
someocne wants to take out five cubic feet a second when
the average flow is S0 cubic feet par second. Water
quality standards have been set on a stream, and a
municipality or indusitry downstream has cerain
guidelines on its effluent discharge permit. The waler
quality of the stream Is set somewhere downstream.
Somebody else’s stream diversion--we're talking about
when you get 1o drought conditions—may change the
waler quality downstream. What happens to the guy who
has the permit to discharge something? Does that keep
the person who is upstream from laking the water out of
the stream? The Issue changes somewhat. The palluter
has a permit. He has a discharge permit that controls
what he is supposed lo use in the way of certain types of
aquipment. I'm not terribly familiar with pollution control
mechanisms and discharge permits, but you are
supposed o use a certain level of technology. There's
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just so much that you can do. You get to a certain paint,
where you are trying to remove the last 10 percent--you
spend ten times or twenty times more money than you
spend to get the first 80 percent out. That persan,
though, does not have a parmit and our law does not
allow a permit to use a certain amount of water to dilute
the pollution. In other words, you don't go get a permit
as you would to divert water or take water out of a
stream to put a certain amount of pollutants in the
stream. You have a discharge permit and a stream has
a water quality standard, but you don't have a right to
use "x* amount of water to dilute whatever you are
putting in thare to maintain the water quality standards.
The person upstream who acquires a permit has the
legal right 1o use that amount of water. If the issue comes
up, I'm not sure what the answer is. | would think that
probably the answer is the person downstream may have
to improve his technology to the point that he is siill
maintaining the stream’s water quality standard, or if you
prevent the person from taking the water out upstream,
that the person has 1o be compensated for it. You are
taking a legal right, a property right. Most of you are
proceedings. | own this piece of property nght here and
the highway wants to build a road through it—-they take
part of my property. They compensate me for what they
take. It is called "a taking." The “taking" issue is a big
issue nght now in the law, not because somebody is
physically taking something but because now we have a
regulatory taking.

There is another issue that is a big issue also now. [l
just mantion this-called the public trust doctrine. If
you've read the papers recently, the Secretary of State is
trying o determine the boundary line for the public trust
tidelands In the southern part of the state. The pubiic
trust dectrine essentially says that the state owns certain
land and can't get nd of il. There are some people who
think that you may have a public trust in non-navigable
waters. Public trust protects in-stream type of uses lke
recreation, fisheries, environmental values, and
navigation. This Is another evolving area of the law that
can pravenl a person who wants to divert water.
Someone can sua, saying you are taking too much water
out and hurting a fishery. There are cases on that point,
loo.






