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n.. topic of my tall. was generated about 'our years ago
when _ had • _e,. drought. Thaf was \hlI year that
1M Departmenl 01 Natural Resources. now the
Departmenl 01 EnvironlMntal Ouality. had to leU some
people to qUll taking walef out of some streams beo::ause
they _,. going to gel beloW the mJl'Iimum straarn lIowIi
Our law reqUII'H • minimum amouni 01 lliream !\OW.
The£e was • 101 01~ abotJI whal to do.
FatrnetS _,. eotlC8lTI«I• .-peeiaIly J'i(:,. fwmers. They
t.-Ied the water You I'Iavit to haoJe a certain amounl 01
soillT1Ol5ture 10 08f"Wiate seed. It looked e a deseI'I
down throUgh the Della. One of ll'I8 thngs that was
menllOMd was ll'I8 Miss'Ss"". R;v., $Itllng OYer the,.
wrth all lhel wa:er WI C. Why dotl't _ pump some of II
out of the nvw and PSI pomp d out rNfIf the levee and
put It Il'Ito!he streams and let It IIow on down through !he
Della? There would be plenly of waler for everybody.

To dlgr_ I littII bit. I USIcI to go 10 some Wallt
con!ervnces OUI west. When I told them wtlere I was
from.!hIy wanted toktlowWfr( Iwas~. I would say,
-WI hr.rI' a .....allr~. and I am Invotved in doing
some wa1ltr rHeardl and iIfTl heIpng rewnll the water
laws: They AId, "You don't hllYI any wal... ptObIems.
You MYe all kJ,," 01 _. rv. fof9otten what our
annual 1'llltI1ai IS. but II 115 lour Of liYe 1Imlt$ wl'lal mosl of
!hilt Ilalll tllIYe. Moet of our wallr USI, or a good pari
0111. Is groundwater They _te appalled because they
go to eXlrlme measures 10 Ave !he water !hal. runs
<!OWn from the trIOIJn~-moa1lyaurtac. water. They
UM a 104 of gfOl.JfldwaIer. bul In some 01 !he,. stall••
groundwater and Ilream wallr are hydrologtcally
confl8Clld, and II II one W !he same thing. TMy
apend a 101 of money and l'Iave highly slructured lam.
These people are Jusl appalled lI1at we are. Ir\ IMlr v_.
wasllng waler. otw'lously. we are going to have to make
beller use 01 our streams. Al the same tlme. there is a
cenaJn limitation on whal you can do.

ThIS paper (:Quid have bean entilled. "1.egallmpedlme"ts
10 Withdrawall 01 Stream Water: I could have left off the
drought excepl for maybe a couple 01 things thaI I am
going to talk aboul, par1iaJJarly the Idea 0' fWmplng waler
out 0' Ihe Mls.lssippi Rlvar. At the lime. thaI was a hot
topIC.

The Corp WU oul in the River dredging the channels oul
lor barges. I Ihlnk a barge channel Is supposed to be
aboul 9 10 to feet and some 0' the channels were down
to B 'HI. They were OUI there spending a 101 0' money

dredging to gel anothet 1001 In the channell so thaI
barge. can trwe" They.,. nol going to Sli her. and lei
UI pump a 101 of _t... out 01 !he rlV... when !hey ant

having navlgallon problema. The fll'll poml of my lopicll
the MYlgatlOtl MIVI!Ude which II predomltlanl In a
navigable stream. The Federal authority for thai is based
In the IntetStale commerce deuM of en. COl'IS~lUbOl'l.

The amounl of Water that was 6iscussed lor U.
Wlthdrawal_ about tOO mIlIon gallons. day. Another
method of 118111ng the water woulcI "- beef! to pul a
wen field along the Idgt' of the nver 10 pump en. wal8r
out of !he ground, but beeausa of the hydrologic
coonedlor1 ber-o the river and the iAMaI iiqUller, you
are go.ng 10 aIfec:l the amounl of wa&If Il'I .... nver.
Probably 81th..- way you ~L !hlI amount 01 wa1er
would atfvd the bUll\ow ... the tMlf about 10 pliIl'tlIJfII.
You .,. taIung abouI • ten loot chaMeI, so when they
.,. out lherII d~tng to gel one toot. !hey are nol gotng
to lei you pump ona loot oul of lhe IMlt Thete are other
qlJllltioos lhaI come up In lIUI and rm not gorog to gel
inlo ll'I8m In deptn, ThlI same lcMia nu, apparenlly.
been cfl5CU5MCl in Arllansas. We wanl to 60 II and
Atkansas wants to 60 i1-maybe !hey .....anI 10 do 11 down
In LOUls1Ma. We take • 1001 OUI, Man.... taba • 1001
ouL .somebody fiN Nylthal LouiSIana wanll a loot OVI,
Of~ wanta 10 60 _!lung el5e WJIh II. These
Slatll are going to complaln. ThlIleadl 10 an Inlll'Slall
watet conllicllhal. would be resolved In !he U.S. SuprelTlll
Coun. TheM.,. e.!rtImety Iong·term li1lga!lOnS.

The get18SI1 01 my laI< came because 01 the proposal
thai deall WllI1 the River Whal aboul slr8am
withdrawals. such II from the Sunllower, !he
TaIlaNlcnl8-a11 these that people take water out 01 lI1Id
all the tribYlanes 01 thell &IreatnS. The reach of tna
navigatiOtl power in the Federal Govemment eJ;\&nds to
almOSI anything l!'lal hM any elfact at 31t on navlgatH>
wallf. The term II used In the RlVel'S and Harbors Acl
where Ihe Corp gell a 101 01 Itl autllorily. You've gOI 10
gel a sacllon 10 parmillo pul anything In the Sl,.1m to
take water OUI, plUI also they adminIster the 404 dredge
IIId fill program. The Rlvel'l and H&Jt)ors Act mentiOns
"navig~e waters 0' the United Slallils: "Nav'!lable
wata~" has been con.lrued to ITlIIIlf\ the Inbutari.s lIlI
long as it has some effect. eventUally. on lOm8thlngltlal
Is navigable In 'act. Anything Ihat alfect8 navigable water
In the Uniled Slate. means you've got 10 deal With the
Corp from those two aland-poInlS. The S6cllon 10
permit, besides dealing With navlgallon. has now been
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e~pa11ded In the publ'c inlerest review process to
environmllnt.al factorlo. You are fammar Wlth !he
permlltlng prOl»U, particularly the 404 permit. They
usually do both of them al the &amlI ume. SomeUrT1llll
you have 10 gel balh types 01 permits. In some caMl.
you just have to get lhe 404 permit. ThaI's really the
other part of lhe talk··lhe 8l'lYlronmenlal ladOl'$ which
aflKt yOUl dity to take wltl8r out of the streams.

OM good e~~ In dNJing WIth the RiveR and
Harbots Ad II a case thaI came out In CdJifomia. Part
01 California • waler rich .md part doe$ flOl l'iaoJe any
wat.,. They~ MV8f3I watflr projects thal tJansport
wat8r Itom an iIIIN arOUl'ld 0lIkland and San Francasco
all the Wl1'f down to the soutlwm part 01 the Statfl. A

caM MY". years ~o that Involved part 01 lhe projKl
was Sl8na Ckb~And~. The issue there was the
IowenrIg 01 SOl'M ...... 01 water In ItIe iIIIN that they
called the C»tta.. II II the $arM kind o/litualion that _
l'iaoJe here beaw5e the $lale wanled to lower the walet
..,... in thIS area. The Siltr~ Club sued 1hlIm. The
c.ntrlll laue In Ihll case was whelhel' 01' not the state
t.:I to ge•• S8CIKltll0 pemullodo ltus. The COUI1 held.
11181 It did end, In Ihe proc:eu of so holding, .......1'TllQ1ed
e»rWn enwonmentaI~ lh4n had to be conSideI1lCl
al the same lime Anyttung that adv-'Y aIfeets the
8l'lYll'Onrnenl would pefhap6~ )'(ll,l from getting a
Metlon 10 pefl'Nl. The same type 01 s,tua%ion would be
lNe 01 • 404 pemIIL For example, the FISh and WddIife
Coordlrlatlon Act (IfNI requ..." coordination between the
Corps and the FIsh and Wldlife serviol. The
El'diltlg8red SpecIes Act eomes Into pley with .. thlt,
100. The Corpa, on .,., oIlhese permlls, has to COOlIU1t
WIth the FISh and Wddlile SeMC8. AI 01 you are larniler
WIth the Enwonrnenlal Policy Ad. whoch says !hat when
you have a major lederal action. the Colps has 10
prepere WI Envirorvnenlal Impact Statflmenl.

We have a c:ouple of ~,. The fnl c::ase !NIt came up
under SectIon 10 was Zabel versus Tabb. Ifs a Fifth
Clrcurt Court of Appeals ease. The Fifth Circuit runs
thll'lgl" far .. lhe federal court IS concerned. We nave
DIstrict COUrtl, which are our trial courtllevels. lhen you
go up to the Circuli Court 01 Appeals level. ThIs Is
a1mor.t I e Ihe final court. Very SlIldom 1IV8f does a CilSCI

go pas! thaI point 10 Ihe Supreme Court. For most
~wyer$" purpoSllS, when lhey really look lor somethitl9.
lhey look lor ,omelhlng on the CirculI Courtl8veJ. In the
Dlsltlct Court. lhey may make the ml$lake--whether you
gel one on lhe ClI"cuil Coun level, whether they make a
millake or nOI, Ihey are ClOse to God.

The upanded public: lntere151 review process of the Corp
under Secllon 10 was upheld In Ihls particular case. You
have the aarne situation with Ihe 404_11 wenl 10 the
Supreme Court. You have 10 ask permission to appeal
10 lhe Supreme Court. A$ il does a lot 01 hmes, in thIS
partICular case, Ihe Supreme Court denlfld p8m1i'Sion to

me an appeal. The narne of lhe caM as It was denied by
the Supreme Court was Boteler. This Is the case when
InlflB1a1fl 10 wu bu~1 IlCfOS.S the southem parI 01 the
.Iale. We t.:I the t.baslMlppi sandhil Cl1lrl8 habilal. '"
404 review was requl~ becaUM 01 the environmental
factors affected by lhe Iocalion 01 the highway.

The Telico Da:m In TenneSSM wu • case thal wenl to
the Supreme Court. In TVA __ HiI, ltMI eonsltUCllon

involved In a 100 millon doIar dam w.. hefted beeause
01 a two nch !WI called ltMI IWI8II dar1er, The Supreme
Court decided that SedIon VII 01 the Endangel1lCl
Species Ad protlibllfld any ~ency action thal Invollred
lhll probabIIily!hat an enGange~ or lIveatened $p8CI8S

fTII9hl be wtped out. In lhal &lluabon, the BglIOCY tIad to
gIVe Its petmlulOn /or the buldlng 01 !he dam. The
argument _ meOe lhal the egerw::y _ not ectuelIy

funding the projed, tllI1 tI'le .WU\lli~ any agency
&l.Ilhorizalion, Includlng the pemu. proceu. So In that
siluabon, the Endariger..:l SpecIe5 Acleli4K:liv&ty stopped
the buildirtg 01 the dam. You eafl go .., and try to won..
around that crealing a S1tual1On In whlctI you are no.
aetuaIly further~ the speaes In !he TeIioo
Dam cue,they ended up~ butldlllQ the d:am.

There tIN bMn. recenl cue, in 1983, thel nvotved the
COf'I$IrUClion 01 a dam In Colorado mal would I\ave
atfected a lributary of alltlutary 01 a navigable n\f.,-part
01 the tributary 01 the PIart River. They _re IiJOll'lll 10
build adam on the fIVfi. The Alai iAue in tI1e ease was
whether or not the people butllf-ng the darn could qualify
uncler the Corps' nellonwIde penTIIl program. This
progrwn ClDYefS adtvlbH lMl nave m.nimal adY81$8
irnpaclS on the enVll'onmerIl and mtnImai curnulauve
effeclll on a N1!JonW.de bala. Whet the Corp cIoes is
say that these types 01 thlngl are okay, you JUSI nauty us
01 what you are doing. "you don't go lIvough the public
Inl~SII'9VI8W process, you don·t.ubmlt the fun-fledged
applICation. The coutt decided Ihat \he people building
the darn ......re not entitled to proceed under the
nallonwlOe permit program, lheAl/o.... they had 10 go
through the morelormall~edpublic oollCe proQ8$$ of an
Individual permit.

The environmenial Imp8Clthal wu. concern was on the
habtlal 01 the whooping crlU18. In thiS case, what was
actually heppenlng was thal they were going 10 dive"
.ome of the waler and there would nOI be Q much waler
In lhe ltream reaching the habitat oflhe whooping crane
300 mile. downstream. The concem was thatlh.re was
not as much water,lhe now wouldn't scour the bank. and
k..pvegelallon fromijrowlnij a10nij the banks' vegelatlon
In whlc:tl predator. of Ihe whooping crane coukl hide.
The problem Ifl IhlS Inst~ was nol any ~nd 01
environmenlal eflect on lhe water II6elI or the quatity of
the water. it was the quantity of the waler. This IS the
poinl that I am trying 10 make. Somewnes \he quantrty
01 water h.. an environmental eflecl. In thIS case. the
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en'flronmenlaJ effecl was 300 miles away and involved an
endangered apeclel. In effecl, what the COllrt !IllkI was
thai YOll've gOllo Ial<e Into considefilllon and II)' to wor\(
arollnd the ell'lironmental problems thai YI/fI have here by
gOing through lhelndividllal permll procen. Because_
are talking aboul whalthe5ll people are r&qUIflId to do In
acquiring a permll, nol what they _,e reqUired 10 do in
Ihe way of tillgalfng any advlrw Impw:! on the whooping
crane habrtal, \118 f"IlIYer gal to the poltIl where the COtlrt
had to ny, "Well, now it )'QU're gOing to have all of this
wjy_ eff«! on the 8IlYlfOnrMni of the whooping crane,
then)'QU can' budd lhls dam: But thai. In a 88fl6oI. was
what they _e saying. In lhi$ casa, apparently II was
wOfked 0111 and wenl thtough Ihe~. The eighth
orallt COtlrt 01 iIflPNI$ thai coYefS that area up lh8te told
Ihe people trying to build lhe dam lhal the district
etlglnMf wu COfT.cIIn NqUiring them to go thtough the
IndMdual pemul proc:e$S and. In lhat prOOilSS, the public
111*"1 ~_ would take care of lry~ to dec>de
whether !heM efleets w.,..,....,.. I Nad that they
Ialer deClde<l lhal some rned\arlocaI me_ c:ouId keep
"9'ta\IOf'I ofllhe &ldlIs of the Itrearns. and, aetuaJJy. !he
q~bly of walet d1dn1 haYe anylhlng to do with it In
other words . ..nether )'QU had \he normal I\ow$ or you
had Ihe In5er amount due to Ihe dam gcMng Itwough that
cflCln'l red)'~ anything to do WIth keeping vegelation
ofl of Ihe IlrNm In Ihe lim plBce

Thal caM Is II good examplie lor our oonsidenttlon. 11
you take ." ~e. In the Delta-lerl 5iIY _'re nol ...en
gettlng Iftlo II drought condition; _ haYe almost normal
corICIl\JOI'lII. At O8l1aIn limes of Ihe year, if you wartt 10

lake waler OtJllor one purpoM Of anoltler, whether Of nol
tilts IS gOll'lg to atlect some habitat, lind that beang atI
endangered 6p8Cl81-lhal iii an eumple of an almost
aollll8 roadbIoc:k it II II lhere. If there are other adYefH
environmental ettects, thie eouId aI50 Slop the projecl.
Thefe are II 101 of qllMtionI lhIIt are ral5lId, What iii Ihe
adVerse enWonmentale"ect? Could a project be haJled
I:Jecau&,e 1I1owe,9d the as5lmilatlve wasle capaoly of the
stream? FOf example. you take a stream In whICh
someone wants to lake 0111 five cubic IHI a second when
the average flow II 50 0Jbic: "'1 per eaeoncI. Waler
qllallty Itandardl have beel'l set on a s!ream, and a
munlClpUty or indUltl)' downlwam has certain
gllldelinel on lIS etftlJ8nt discharge permrt, The water
qllellty of the Itream II NI lomewhere down.stream.
Somebody elae·. al/eam diverslon·owe'llI tlll<.ing about
when yOll get 10 droughl oondiliol'ls-may charlge the
WillI' qllallty downltream. What happens 10 the guy who
has lhe permilto dl5Charge somethIng? Does that keep
lhe p8/son who 1& llpslream Irom laking the wale, olll 01

lne strum? Thallille Changel somewhal. The poUlller
has II permit. He hal a di5Charge perTnil that conlroll
whal he II supposed 10 llse In lhe way of certain types 01

eqllipment. I'm nOllembly lamillar 'NIlh polilltion control
mechanisms and discharge permlls. bul yOll are
Sllpposed to llse a certam level oll9chnology. There's

}08IIO much thllt yOll can do. You gel 10 a OIrtalrt poinl,
whare yOll _ tlylng to remove the last 10 percenl-you
spend len ti~ or l'Nllnty times more money than you
spend to get the IIrst 90 percenl Olli. ThaI person,
though, doel not have a permit and our 1_ doel not
allow II permit 10 llse a certain amount of waler to dilute
the poilltlon, In other word,&, you don't go gel a permll
lIS you WOIJkl 10 divert wal8' or take walet OUI 01 a
straam to put a certain amounl of poIl11tants in tNt
snam, You nav. II dIIcharve ~IT'III and a Ilntam has
a water quality .tandard. but )'QU don't h..... I. nghl to
use "11" amounl of watet to dWle whateVer you 8flI

putting In there to rMlfltaItt the wal8f quality standardl.
The p&fSOl'I upetrearn who acquu.. II permtl has the
legal nghllO use thaI amounl of walet If tNt I&5I.l8 c:omes
up, rm /'IOllllre what d'le __ iii. I WOlJid thiliIl!'Iai
proOabty the arts- lithe person downalream may have
to uTlprO\ItI his le<:hno6ogy to the polflI thai he .. slil
rmun"'rwng Ihe Ilream'. WIlier quality llIIndllld, Of if you
prevent the perwn from~ the wlll8r out upli:tream,
lhal the penKlfI hal to be COI'l'lpWIAted lot II. You are
~ II~ right, a pr~ righl. Mosl 01 you are
probably famiiw \IIIth emlnenl domain comdem;'\aDon
~, I own this pece of property righl here and
the hlghway wan. to build • road through II-they taka
part of my property, They~ me fur WfIIII ltwy
taka. h .. caIed -slakrlg" The~- lUua .. s bog
lUUII nghl now 11'1 the law, not~ somebody III

phyIic:ally taIung _Ihng but becIIuM now _ hIVe a
~1a101)' taIung

There IS another l$sue Ihai ... bog l$sue also now rI
jl.lll men!lOfl thlli-e.alled the publoc lrUGt cloctnne II'
you've read the papers ~tfy, the Sectewy 01 Staie Ie
lrytng to delemtine the boundcuy Ifill lor the public INSI
lldelands In !he southem parl of the S!ala. The public
INlt doctrine ..sentllllly ..ys ttlllt m. llale ownl cenaln
land and eatl1 gel nd ole, Thefe'" IOtT\8~ who
think thaI you may nave a pubflC lruIt In non·navlQ3ble
waters. Public INII prolectl in·lITeam type of u'" lite
recreallon, lilherifllll, enYlfOl'lmenlai values, and
nlV'Ilatlon. Thll It: anoll'l8r evolving area 01 the law that
can prevent II perIOI'I who wanll 10 divert wat8f.
SomeoI'Ie can SlJ8, laylflg)'QU ate taking too much watBf
OUI and hurting slilher}'. There are cuel on thaI POll'll,
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