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The following analyses of House Bill Nos. 762 and 149 are provid­
ed for legislat ion currently under cons iderat ion by the Mississipp i
Legislature, If the proposed legislation is adopted without substan­
tial cha nge, Mississippi will have a true management syste m for
water reso urces.

The new regulatory system is set out in House Bill No. 762, which
substantia lly ame nds the pres ent surface water permit syste m. The
prior appropriation doct ri ne is eliminated and a true permit sys te m
is created. Ground water is included in the coverage of the act so that
th is resou rce can be managed, and conjunctive use is encouraged.

House Bill No. 149 crea tes a new type of water management district
to re solve some of th e pr oblems posed by present law. The introduc­
ti on below discu sses th e reasons for creation of suc h a dist r ict .

The new permit system is act ua lly not a radical departure from
cur rent law. Many of th e pre sent provisions are retained in substan­
tially the sa me form. The elimination of prior appropriation, a lthough
a ra dical change at first gla nce, reflects the necessity for a more flex­
ible method of a llocation. Th e inclusion of ground water in th e statute
will a llow regulatory au thori t ies to encourage both conjuncti ve use
a nd gr eater utiliza t ion of surface water re sources. However, the new
system essentially is pa tt erned on many other syste ms throughout
the country.

Exist ing rights a re preserved, but provisio n is made for the ter­
minati on of sta le uses . Permits mus t be renewed every ten years,
a llowing regulatory agencies to re-eval uate wate r uses. A state wate r
management plan is mandated, and the Commission on Natural
Resources is a uthorized to promulgate regul ations based on the plan
for management of the sta te's water.

HOUSE BILL NO. 762

Section 1 - a me nds 15-3-1 (Policy statement)

New language states that it is legislative policy to encourage the
conjunctive use of surface and ground water a nd the integration of
these resources in use, storage, allocation and management.:

The exi sting second paragraph of 5 1-3-1 is amended to include
ground water in the coverage of the statute, a nd to st r ike appropr ia­
tion and substitute regulation. The doctrine of pr ior appropriatio n
- "first in time, fir st in r igh t" . is eliminated in favor of a regulatory
system based on permits to give flexibilit y in the management of
water. The language of the last sentence has been chang ed slightly
and the word "ma nage" inserted a long with "ut ili ze" a nd "protect':
to emphasize stress on ma nagem ent of water resources.

Under new section 51-3·5, pr eviously exi sting surface a nd ground
wate r r ights are protected. All wate r will be regulated under the new
permit sys te m, and gro und water use can be regulated to avoid fur­
th er problems or, at least , to allevia te problems in areas where ground
water supplies are th reate ned. (The existing capacity use ground

water statutes were not repe aled; this will likely come at a later date)
Th e first paragraph of51-3-1 is re tained . It states that it is public

policy that water is used for ben efici al purposes to the full est extent
possible and that waste be pre vented.

Section 2 . amends 51-3-3 (defin itio ns)

There is a new definition of "person"; it does not cha nge the old
definition significantly and essent ia lly adds political subdiv isions
such as municipalities and counties.

The determination of what is a beneficial use is delegated to the
Commission on Natural Resources, rather than leaving such a deter­
mination to the courts as the former statute essentially did. The words
'and subject to his domi nion and control' were removed to clarify that
a beneficial use does not mean use of wat er not specifically permit­
ted although it may be under the phy sical control of the permittee.

Th e te rm "appropriator" was replaced with "permittee': a change
necessitated by the change from an appropr iation to a per mit system
of regul ation . The words "or hi s successor" were added to make clear
that a purchaser of the land ca n cont inue th e same use of water
without have to apply for a new permit .

Th e term "appropriation" is changed to "permitted use", again reflec­
t ing th e eliminat ion of th e appropriation doctrine. Subpara graph (1 )

rema ins un changed while subpa ragraphs (2 ) a nd (3) are elimi nated.
Th ese two provisions deal wit h pre vious users of surface water, that
is, th ose who were using surface water when the pr esent statute was
passed in 1956. Th ose users , as well as existing su rface and ground
water users, are protec te d under new section 51-3-5. This is reflected
in new subparagraph (2 ).

Th e word "ave rage" was eliminated from the term "established
ave rage minimum flow.""Board" is changed to "commission", since
the responsibility of dete r min ing such flows should be with the Com­
mission. (The term "board" in the present statute refers to the defunct
State Board of Wate r Commissioners; the new term "board" refers
to the state Permit Board which will be the authority actually issu­
ing permits.I

Th e definiti on of minim um flows was changed to a recogn ized
engi neering standard which does not re quire actual measurements
for a long per iod of ti me, bu t the use of statistical methods to predict
th e min imu m flow. Hence, the te rm "average" was deleted since
minimum flows will no lon ger be a n ave rage of a number of
measureme nt s. Such a defi nition is more accurate, and eliminates
the need for additi onal personnel to make the measure me nts
necessary to cal cul ate "average" flows.

Th e change in subsect ion (j) is essent ia lly the same as that in
subsection (i), deleting 'average' from the te rm ''establis hed average
minimum lake levels."

"Board" is defined as the st ate Permit Board , as cre ated in sect ion
49-17-28, rep lacing the defunct State Board of Water Commissioners .
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A change in subsect ion mreplaced the definition of state water
engi neer, a position which not longer exists, with t he defi nition of
Commission, i.e, the Commission on Natural Resources.

A new definition was ad ded: "mining of aqu ifer" meaning
withdrawal of grou nd water in a manner in excess of that determin­
ed by the Com mission.

Th e following definitions were unchanged . Surface water is that
on the su rface of the ground; ground water is that below the surface.
Domestic use is the use of water for ordinary household purposes,
water for livestock, poultry and domestic animals, and ir ri gation of
home gardens and lawns. Municipal use is use by a municipality for
the life, safety, health, comfort and business pursuits of the in­
habitants, excluding irrigation of crops. Wate rcourse is a natural body
of water with definite evidence of flow or occurrence of water, except
lakes with no outlet and surrounded by land owned by one person.

Section 3 - amends 51-3-5

This is an entire ly new section, replacing th e one excluding coverage
of ground water. This sect ion provides for permits for use of water,
protection of the rights of existing surface and gro und water users
and for the filing of a notice of claim to preserve those rights.

This is a ver y important section of the new law. In addition to pro­
viding that the rights of all previous water users are protected, it
requires th at such users file a notice of claim within three years of
the effective date of the act to effectively preserve those r ights . If such
a notice is not filed, these rights are conclusively presumed to have
been abandoned. For surface water users , t he three year period cor­
responds to former law terminating surface water rights for three
years of nonuse. The same period is used for ground water uses to
ach ieve consistency a nd to satisfy constitutional requirements.

A detailed notic e provision is set out in subsect ion (5), requiri ng
written notice to all persons whose names and ma iling addresses are
available Publication is req uired so that all other persons will receive
notice of the new law. Persons whose uses are exempt under 51-3-7
are not affected since they do not have to obtain a permit.

The requirement of filing a notice of claim will serve two purposes:
(1) to iden ti fy present significant users of water and (2) to terminate
stale water rights.

This section states that all water users are still subject to the state's
police power, i.e. regulation of water use for the benefit of the health
a nd public welfare of citizens of the state. Th is prov ision statutorily
enacts existing common law regula tory a uthority to cont rol surface
and ground water even though the user is not requ ired to obtain a
permit.

Section 4 . amends 51-3·7

New subsect ion (1 ) provide s an exemption from the permit require­
ment for a ll domest ic users , a ll wells with a cas ing diameter of less
than six inches and surface water from impoundments not located
on continuous, free-flowing watercourses. Former subsection (1 ) dealt
wi th an enti re ly different subject - t he right of su rface water users
prior to the passage of the pre sent law, a subject covered in proposed
section 51-3-5.

New subsection (2) is actually former subsection (3); it replaces
former subsection (2) which covere d da ms on drainage areas of fifty
acres or less. Former subsection (2) was in conflict with the dam safety
provi sions of 51·3-39 and was therefore deleted. New su bsection (2)
provides that the Commission can permit st rea m waters only in ex­
cess of the established minimum flow. An exception is provided for
municipal users and uses where the water is returned to the stream
a nd the minimum flow is maintained. If the return point is
downstream, bu t other property owners are not affected or if the public
interest is sufficient , industrial uses below mi nimum flows can be
permitted. There were no changes from the previous language.

Subsection (3) is former 51-3-7(4), and deals with permitting water
from lakes. No use can be permitted below minimum level s except
for municipa l users or,after a hearing is held , for uses which do not
adversely affect t he proper utilizat ion of water resources of the state.
If proper ut ilization of the water resources of the state require it,
a lake level above minimum level can be established by the Com­
mi ssi on. Again, there is no substantial change in langu age, ju st a
ren umbering of the subsect ion.

Subsection (4) is former 51-3-7(5) and other than being designated
as subsection (4), there was no change in la nguage. This subsection
provides that no water use can be authorized which would impair
pollution control standards based on minimum stream flows.

Section 51-3-7(5) is former subsection (6), with onl y a cha nge in
the term "appropriation" to "use", reflecting the elimination of the
pr ior approp riation doct r ine. This sub section prohibits water uses
which would impa ir the navigability of a ny navigable watercourse.

Subsection 51-3-7(6) is new. It proh ibit s the mi ning of an aquifer
unless the board is sat isfied that suc h a use is essenti a l to the safe­
ty of human life and property or unless a person dem onstrates a plan
to acquire wat er from another source, that he is pursuing such a plan
a nd has the financial capability to follow through on hi s pla n. This
provis ion is in tended to allow a use of water otherwise prohibited,
so that development is not impeded and to encourage conjunctive use
of water. Such ground water uses would almost always have to be
replaced with surface water, which is the only solution to ground
water mining that does not require restricted use of water.

Section 5 - amends 51-3-9

New section 51-3-9 deal s with duration and re newal of perm its and
modification or te rmination of permits. For mer section 51·3-9 pro­
vided that a water appropriation was a property right and could not
be declared forfe ited except by a court. However, under former law
the Commission could modify or terminate any appropriation for good
cause. This reflected the regulatory power of the state over all pro­
perty, while reiterating the rule that forfeitures are looked upon with
disfavor.

Subsection (0 provides that permits are to be issued for ten years.
The right to the use of water automatically terminates on the tenth
annive rsary unless a renewal application is pend ing. However, t he
permittee is pro te cted by a provision requiring six months wr-it t en
notice. Subsect ion (4) requires that a ll previous water users wh o
preserved their rights must also file for renewa l every ten years. Both
these provisions will kee p records of water use up-to-date and ter­
minate stale water rights. The decennial refiling requirement in
subsection (4) is actually more lenient than the current provision pro­
viding for termination of rights after three years nonuse. Permits
will be re issued unless continued use is contrary to th e public interest.

Subsection (2) allows th e board to gr ant public utiliti es or publicly
regulated utilities a permit of a sufficient duration to a mortize in ­
vestment in water facili ti es.

Subsection (3) authorizes the board to modify or terminate a per­
mi t for good ca use, tracking forme r language. The new statute re­
qui res a hea ri ng, a protection not exp lici tly set out in for mer law.

Section 6 - repeals 51·3-11

This section of the act repealed former sect ion 51-3·11 wh ich pro ­
vided for termination of a permit for three years consecutive nonuse.
The language in revi sed section 51·3-9 pr oviding for termination at
the expiration of a permit, i .e. ten years, was thought to be a better
procedure and to be one which did not encourage water use just to
avoid automatic te rmination. A user might not need to use the water,
but would do so just to avoid losing his r ight. A provision that a
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person could file for re lief from such a termination was thought to
be ineffect ive a nd ti me-cons umi ng.

Section 7 - a me nds 51-3-13

New sectio n 51-3-13 is essentially the sa me as former law, with
changes made to reflect the inclusion of ground water and the elimina­
ti on of prior a ppropr iation.

This section provides that the board shall approve all applications
which propo se usi ng water for beneficial purposes, which are not in ­
consistent with standards set by the Commission and which do not
prejudice the public interest. The principle of beneficial use is th us
preserved.

Section 8 - ame nds 51·3·15

Th is is new language reflecti ng the location of permitting authority
in th e State Permi t Board . Th e former section provided th at the Com­
mi ssi on would exercise this authority, replacing the old Board of
Water Commissioners. The Commission will have certain regulatory
and enforcemen t duties as set out in vari ous portions of the act, but
permits will be issued by th e Permit Board. The Permit Board is
created under section 49-17·28 and was composed former ly of the
Chief of the Bureau of Environmental Health of the State Board of
Health; the Director of the Bureau of Fi sheries and Wildlife of the
Department of Wildlife Conservat ion; the Chief of the Division of
State Land and Water Resources of the Bureau of Land and Water
Resources of the Department of Natural Resources; the Supervisor
of the State Oil and Gas Board; a nd the Director of the Bureau of
Marine Resources. Section 30 adds the Director of the Bureau of
Geology of the Department of Natural Resources, the Commissioner
of Agriculture and Commerce, an engineer and a water well contrac­
tor as members of the Permit Board .

Subsecti on (2) gives to the Board the power to grant or deny per­
mits, including temporary or emergency permits. Persons denied per­
mits are given the ri ght to a hearing before th e board upon request.
Th e board may modify or terminate permits upon sixty day s writ­
ten notice. Th e board is al so authorize d to place such conditions upon
permits as necessary to effectuate the purposes of the act, and to im­
pose sa ncti ons for the failure to adhere to permit conditions. The
Board may see k hel p and information from water management dis­
tricts by giving the m a ut hority to investigate a nd make recommen­
dations on permits.

Section 9 - amends 51-3-16

New subsections 51-3-16 (i).(j) were added to former law, and
au thorize the Bureau of Land a nd Water Resources to pr ovide
technical assistance and information to the Permit Board, to recei ve,
file and review permit app lications and not ices of claims and to serve
as a reposi tory for other information.

This sect ion concerns technica l ass istance and information to water
district s a nd other water authorities and other duties performed by
the Bureau . Langu age rel ating to these duties was unchanged.

Section 10 - amends 51-3-18

Subsection 5 1-3-18 (rn) is a new subsecti on adding water manage­
ment districts not already enumerated to the list set out in the former
sec t ion. Th is section authorizes all wat er management districts to
rece ive assistance from the Burea u of Land a nd Water Resources.

Section 11 . re peals 51-3-20

Section 51-3-20 provided for creat ion of a waterway, river basin and
watershed authorities counci l a nd the devel opment of a st atewide

water plan. It had never been implemented a nd the water manage­
ment plan is provided for in new sect ion 51-3-21.

Se ctio n 12 - repeals present 51-3-21, new language substituted

This is new language and set out guidelines for formulation of a
state water management plan. Leadersh ip in the formulation of the
plan is given to the Commission, and water districts and federal , state
and local agencies are direct ed to coopera te in prepar ing the plan .

Former section 51-3 -21 provid ed that the board (i.e. Commission)
shall cooperate with persons or agencies in regulating and conserv­
ing the use of water. The former language was repea led and more
comprehensive language is substi tu ted.

The guidelines for the plan are extensive, to insure that all types
of uses and management tool s are consi dered. The act provides for
the holding of public meetings to insure maximum public involve­
ment in formulation of the plan.

Section 13 - amends 51·3·23

New language replaces the form er provision for a water invento ry.
The new section seeks to accomplish the sa me objective, providing
that the Commission may require permittees to file such re ports as
deemed necessary or appropriate for proper wa ter management. Any
persons using more th an 20 ,000 gallons of wa te r per day may be re­
quired to file reports, even though su ch uses may be exempt from
permit requirements. Th is latter provision was made optional since
it is unnecessary and burdensom e to the Commission to require
reports of a ll such users.

Section 14 - amends 51-3-25

FormeI;,51-3-25 provided for admi nistrat ive determinati on of claims
to water use prior to th e passage of the present law. Th is purpose
is fulfilled by proposed section 51·3·5 requiring such users to pre serve
their rights by filing notices of cla ims a nd is al so re tained in th is
sec tion in subsecti on (a ).

Th e new language of proposed 51-3-25 gives the Commission power
to promulgate and enforce re gulations for use of surface and ground
water, including the administrative determination of prior claim s
as presently provid ed . New regu la t ions aut horized in clu de ti mi ng
of withdrawals, well depth and spacing and pumping rates.

Section 15 . rep eal s 51·3-27

This sect ion required the defunct Board of Water Commiss ione rs
of divide the state into water districts. Since this has been large ly
accomplishe d by specific statutory provisions and is no lon ger
necessa ry, t he section was repealed .

Section 16 - amends 51-3-29

Th e a mendments to this section are primarily to re move refere nces
to a ppropr iat ion and substitute language pertaining to pe rmits and
to include ground water in the st atute's coverage. This sect ion sets
out what is to be cons idered as unpermitted wate r, that is, what water
is avail ab le for use through permits. Un permitted water includes all
water not permitted prior to the effective date of the act , all previously
permitted surface wat er for which a notice of claim has not been fil­
ed , all ground wat er not used for a beneficial purpose pri or to the
effect ive date of the act a nd a ll water which returns to a natura l
watercourse or water-body, whe ther surface or underground.

Section 17 - amends 51-3-31

Th e former section provided that a person a pplying for a surface
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water permit shall file an application. This requirement is retain­
ed, removing references to "appropriate" and "surface:' The applica­
tion fee is raised from $3.00 to $10.00. The long list of information
v.:hich was required for the application is eliminated as unnecessary
since most of it is obviously essential and a "catch-all" clause was
included. The new section simply requires the filing of any informa­
tion deemed necessary by the board.

All fees will still go into the state general fund.

Section 18 . amends 51-3·33

The changes in subsection (1) again reflect the elimination of the
prior appropriation doctrine, changing the word "appropriation" to
"use" and deleting a reference to priority.

In subsect ion (2) "appropriation" is changed to "use"; "taken" to
"made"; and "pump locations" added in (2Xb).A reference to priority
was omitted since it is inapplicable to the permit system in the new
law.

The act retains language pertaining to procedures for receiving and
filing applications and reviewing the sufficiency of information in
applications and attachments and exhibits to applications.

Section 19 - amends 51-3-35

Amendments eliminate references to diversion of water and replace
them with references to use of water, reflecting the coverage of ground
water by the new law. The words "or withdrawal" are added after diver­
sion, again reflecting the inclusion of ground water in the permit
system. Language concerning the perfecting of an appropriation was
deleted. A permit will be ten years, eliminating the necessity for speci­
fying a time in which a use actually must be commenced.

The new section remains essentially the same as the former one.
It requires the board to notify an applicant of action on his applica­
tion, provides for hearings on applications if requested and authorizes
injunctions against uses which are not approved. An application can
be approved for less than the full amount requested if approval of
the full amount would interfere with a vested right or the public in­
terest. All of these provisions were in former law.

Section 20 - repeals 51-3-37

This section repeals the former provision for issuance of a license
once construction of surface water facilities were completed. This pro­
vision is unnecessary since a permit is issued for ten years and no
set time period for construction of facilities will be put in a permit.

Section 21 - amends 51-3-39

This is the Dam Safety Act and this section contains all provisions
relating to dam safety. Changes were made to remove a reference
to watercourse since surface water is not the only type of water covered
by the act and to change "chapter" to "sect ion" to clarify that all dams
are subject to the provisions of this section for purposes of dam safe­
tyonly.

Subsection 51-3 -39ClXa) is new. The new provision provides an ex­
emption for any dam less than eight feet in height, regardless of
storage volume; any dam ofless than twenty-five acre feet of storage
volume, regardless of height; or any dam which does not impound
a watercourse with a continuous flow.

Subsection 51·3-39(l)(b) is former subsection (lXa) with a minor
change in language of a grammatical nature. It requires levee district
approval for dams within a levee district.

Subsection 51-3-39(lXc) is former subsection ClXb). New language
eliminates a reference to appropriation and clarifies that someone
must get a permit to use water (if applicable) whether or not con­
struction authorization is required under this section. Some dams
may be exempt, but the use of water would require obtaining a per­
mit and vice versa.

In subsection 51-3-9(3) new language is inserted to clarify that all
dams are subject to safety inspection, whether or not their construc­
tion must be approved under this section. Reservoirs are also included
in this coverage. The Commission may issue orders requiring remedial
action by dam owners to safeguard downstream lives and property.

Subsection 51-3-9(4) is new and is intended to insure that new dams
or reservoirs do not impair rights of users below the dam or the pro­
per utilization of the water resources of the state. The board can re­
quire the release of such water as is necessary to fulfill such purposes.

New subsection 51·3-39(5) is present subsection (4)_ This provision
deals with previously approved dams which have not been safely
maintained. The board can order repairs and, if such repairs are not
made or are inadequately made, the Commission can have the struc­
ture removed or revoke any previous authorization. "Reservoir" is
added to this subsection to clarify that such structures are covered.

Former subsections (2) and (5) are retained without change, except
that (5) is redesignated as (6). Subsection (2) provides for pollution
control in dam construction. New subsection (6) provides that the Dam
Safety Act does not create any liability for damages against the state
or its employees.

Section 22 - repeals 51-3-40

Section 51-3-40 provided that the dam safety law did not apply to
dams constructed on private property by the owner for farm,
agricultural or private recreational use if the dam was not built on
a watercourse with a continuous flow. This provision was repealed
because it was too broad and exempted too many dams which should
be subject to pre-construction approval. New subsection ClXa) is in­
serted in 51·3-39 to take care of the small dams originally intended
to be exempted by this statute.

Section 23 - amends 51-3-41

The amendment is intended to clarify that the Commission can­
not enter into interstate water compacts because they must be ap ­
proved by both Congress and the Legislature. Therefore, the Com­
mission is authorized to negotiate and recommend such compacts
to the Legislature.

Section 24 - amends 51-3-43

This section authorizes th e Board, Commission or its agent to enter
private or public lands to gather information relating to water
resources or uses. There was no subst ant ial change in the former
provision. The changes are primarily housekeeping - adding the Per­
mit Board to the statute; changing "county or state" to "public" lands;
and adding language relating to information concerning all types
of water, not just su rface water.

Section 25 - amends 51-3-45

The former section dealt with approval of changes in diversions
of surface water or the use of such water. The proposed changes add
the words "or withdrawal" so that ground water is included. The
references to appropriat ion are deleted and "permit" inserted.

This section also requires that the board approve such changes and
provides a penalty for violation of this section, a provision in former
law.

Section 26 - amends 51-3-47

This section requires that the clerk of a court making a water ad­
judication send a copy of the decree to the Board and Commission.
The words "and commission" are inserted to provide that the Permit
Board and the Commission both get the notice provided for therein.
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Section 32 - effective da te

Th is section deal s wit h a ppeals from actions of the Permit Board
and the Commiss ion. The procedure for appeal s as provided in the
present statute is cha nged to tha t set out in sect ions 49-17-29 a nd
49-1741. All of the safeguards and requiremen ts in former law are
covered in these sections an d this avoids confus ion when water law
issues are at stake, si nce these sections are presently applicable to
the board and Commission in water pollution permit applications.

Section 28 - amends 51-3-51

New language replaces the form er section on hearing procedure s.
The existi ng procedures for hearings before the Board (49-17-29) and
the Commission (49-17-31 through 49·17·41) are substituted. Again,
consistency is achieved.

Section 29 - amends 51-3-55

New lan guag e replaces the former provision on penalties for viola­
t ion of the act , suc h as submit ti ng fal se information on applications
or not complying wit h permi t conditio ns.

Subsection (1) provides that the Commission sha ll use its enforce­
ment powers when the Board determines that its sa nctions are not
sufficient to achieve compliance. A membe r or employee of the Com­
mission a lso may make a request for enforcement action.

Subsection (2) provides for a misdeme anor conviction for violations,
punisha ble by a maximum $100.00 fine.

Subsection (:3) provides a civil pen al ty in th e maximum a mount
of $25,000. A hearing is re quired. Both the crimina l a nd civil
penalties can be imposed.

Su bsect ion (4) provides for an appeal to the Chancery Court from
imposit ion of the civi l pen al ty.

Su bsection (5) provides for en forcement powers in addition to or
in lieu of the civil pena lty set out above, such as injunctive relief.

Subsection (6) states that hearings a re conducted under exist ing
Commission re quirements.

Section 30 - amends 49-17·28

New lan guage adds to th e powers of the Permit Board the authori­
ty to issue the permits requi red under the new wat er law.

This section was also amended to add as members of the Board the
state Geologist, the Commissioner of Agr icult ure an d Commerce, a
retired professional engineer knowledgeable in wate r well engineer­
ing and a retired water well cont ractor. The latte r two are appointed
by the Governor for terms concu rre nt with hi s.

Se ct ion 31 - amends 51-5-3

New language is added to the requiremen ts for obtai ning a water
well contractor's license. Th ree yea rs' experience is required a nd the
applicant must als o present to the exa mining committee three af­
fidavits from licensed drill ers showing that he has the necessary
qualifications and experience. Former requirements only provided
that an applicant be twenty-one years old, of good moral character,
have knowledge of the law and regulations and possess the necessary
equipment. No technical expertise was required. an d the amendments
are intended to fill this gap. The former requirements are reta ined .

The act goes into effect imm ediately on passage to prevent new or
increa sed gro und water uses so that suc h uses would qua lify as a
previously exist ing right under new section 51-3-5.

HOUSE BILL NO. 149

Introduction

House Bill No. 149 authorizes th e creat ion of a new type of water
management dist r ict . It differs from presentl y authorize d master and
county wate r ma nagement dist r icts in several respects . The method
of creation is different because a petitio n to Cha ncery Court is not
required. 'Ib create a joint water ma nagement district , the govern­
ing bodies of th e local governmental un it s desir ing to form a district
pass identical resolutions agreeing to form a district . If the creation
is not defeated by an election on th e issue, the dist rict is formed. Thi s
puts formation of the dist rict in the hands of several groups of elected
officia ls, rath er tha n in one elected official.

A county water district can form only within the county's borders.
A master water district can enc ompass land in severa l counties but
to enlarge the new area must go throug h th e complex procedure for
the formation of the origin al district. The procedure provided for th e
joint water districts is mu ch si mpler - the governing body of the new
area adopts the original reso luti on an d holds a hearing. No petition
to Chancery Court is required.

Th e theory beh ind the resolution proced ure is taken from the In­
te rlocal Cooperation of Governmental Units Act, which a llows local
governments to cont ract with each other to provide certain services.
Th is act has been suggested by McArthur an d Brammer (1983) as
a mean s of providing locali zed solutions to water supply probl ems.
However, it is not a very detailed act and does not fill in many deta ils
which bondin g authorities like. Moreover, it leaves these detail s up
to agreement amo ng the governmental units. This might lead to lack
of authority when needed if the local units are not sufficiently em­
powered by other law. It means that the district's future may depend
on severa l different bond or tax levy elect ions each t ime capital or
other financing is required. The joint water district bill combines
all the features of this act wit h the basic provisio ns of present law
for county water managemen t dist r icts.

The joint water management district act authorizes the creation
of a dist rict within existing districts as long as the joint water district
does not propose to provide services al ready provided by the existing
dist ri ct. Thi s a llows a local solution which other mem bers of an ex.
isting district may not wan t to pay for since they migh t not perceive
a project as helpful to the ir area.

Analysis

Se ction 1: This provision is the authority for the creation of the
distr ict . It allows two or more local governmental units, i.e. counties
and municipa liti es, to form a joint water ma nagement distr ict . If a
district or part of the dist r ict is in an existing water dist ri ct , the ap­
plicabl e governing body must request the existing district to perform
the service proposed to be provided by the new district. The existing
district has ninety days to respond affirmatively to the request or
the answer is presumed to be negative. The district may then pro­
ceed in nor mal fashion. A district may be created even though the
proposed service is al ready being provided by one or more of the local
governmen ta l un its.

Section 2: The district may form for the pu rpose of providing a ny
wate r management function not being provided by an existing
district, including water supply, conservation and development. An
amendment added in conference negotiations prohibits a district from
being formed to bui ld a dam on numerous rivers of the state. This
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originally covered the Pearl River, to prevent a Shoccoe dam from
being built.

Section 3: Creation is initiated by joint, identical reso lutions pass­
ed by each govern mental un it. The resolution must set out geographic
boundaries, the district's functions, a state ment of necessity for for­
mati on , t he proposed corporate name of such distr ict a nd other in­
formation necessary to inform the public of the district's purpose and
the obligations of each governmental unit.

Section 4: A public hearing is re quired in the same manner as pro­
vided for the creation of a county water district , i.e. publi shed not ice.

Section 5: Each governmental un it must find that the public conve­
n ience and necessity require the formation of the district a nd that
it will be economically sound and feasible,

Section 6; Such finding, accompanied by the in itial resolu tio n , shall
be published. If the lesser of twe nty percent or 1,500 of the electors
of a governmental un it file a written pet it ion, an elect ion will be held.

Section 7: Th ree-fifths of those voting in the election must ap prove
the formation of the dist r ict . In that case, or if t here is no election,
the governing bodies finally adopt the resolution.

Section 8: All costs of the pu blication, pub lic hearing and the elec­
tion are paid by the ap plicable govern ing body.

Section 9: An appeal from the findings and adjudication of a gover­
ning body is made to the circuit court, An appeal must be taken
within thirty days of final adoption of the creating resolut ion.

Section 10; A district is a public corporation in perpetuity and a
body politic.

Section 11: District powers are exercised by a hoard of commissioners,
There is a minimum nu mber of five and there shall be at least one
from each county in the district. The resolution creating the district
shall provide for either ap pointment or election of commissioners.
Terms shall not exceed five years, but may be staggered by shorter
initia l terms if so provided in the resolution,

The duties and responsibilities of the governing bodies forming the
districts are limited. Other than the selection of commissioners, the
local governments have only certain respo nsibilities as set out in sec­
tions 1, 3-8, 16-18,22,23, and 29 of the act . Sections 1 and 3-8 deal
with the duties and authority of the loca l governments in creating
the district, Section 16 is the section setting out the general powers
of the district, but subsection 16(h) provides that governing bodies
may consent to the use of their rights-of-way by the district. Section
17 is the grant of eminent domain to the district, but local govern­
ments can limit the use of it in the creating resolution. Section 18
authorizes the district to issue revenue and special improvement
bonds and section 23 requires that the governing bodies ma ke the
special assessment needed to pay the latter. Section 22 provides for
a special, two-mill tax to be assessed by loca l governmental units
for the administrative operation of the district. Section 30 provides
for consistent standards for district facilit ies near municipalities,
although the municipality may waive complia nce with its standards.

As is obvious, most of these duties are slight, and the local govern­
ing bod ies will have little to do with the operation of a joint water
district. The tax levy and special assessments are the most impor­
tant and they will be provided for in the creating resolut ion.

Dissolution of a district can be accomplished only by the district ,
and then only if there is no outstanding debt. A local governmental
unit can withdraw only under certain conditions:

(a) The district has no outstanding indebtedness of any
kind or character;

(b) Withdrawal would not impair the district's water
management plan or objectives;

(c) The withdrawing entity is not receiving benefits from
the water ma nagement operations and activities of the
distri ct ; a nd

(d) Withdrawa l is ap proved by a three-fifths (3/5) vote of the
board of commissioners,

Se ction 12: This section provides for the election of a chairman and
a vice-chair ma n from the membersh ip of the board. It provides the
usual duties for both . A secretary-treasurer is elected, although it
is not required that a member of the board fil l t h is positi on . Terms
of officers are one year,

Section 13: Any la ndowner or bu siness person over twe nty-one, of
good re putation and sound mind and judgement, is eligible to hold
the office of comm issioner. The bond for a commissioner is $10,000.
If a commissioner moves from the governmental unit which he
represents, his office is automatically vacant.

Compensation and expenses are paid on the same basis as that
allowed for state boards and commissions.

Meetings shall be held on a monthly basis, a nd spec ial meeti ngs
may be ca lled by the chairman or a majority of the board.

Section 14: Th e district can adopt rules and regulations to effectuate
the purposes of the creation of the district, so long as they do not
conflict with those pr omulgated by applicable state agencies.

Secti o n 15: Districts shall possess the powers set out in the creating
resolution, provi ded that such are not in conflict with state law. In
addition, this sect ion enumerates spec ific authority to acquire pro­
perty and faci lities for water-related activit ies, to operate these
fac ilities and to con tract for the supply of water and other services.
It is the sole authority within the district for the performance of such
services. The dist ri ct is granted gene ral authority to do anything
necessary, proper and convenient for the ful fill ment of the purposes
of it s creation.

Sectio n 16: Th is section is a list of specific powers granted to the
district. These are ge neral boilerplate items, but a br ief summary
is: sue or be sued; own property; contract; incur debts; fix rates for
services; pledge revenues as security; to make covenants in the is­
suance of bonds; to use property of loca l governments; to accept state
and federa l financial assistance; to assume debt in the purchase of
existing facili ti es; to service an area one mile outside the district;
to borrow money for interim financing; to choose a central office; to
adopt a dist r ict water management plan; to hire such personnel as
needed; and to secure connection to or participation in the services
provided by the district.

Section 17: The board is given such eminent domain powers on behalf
of the district as are specified in the creating resolution.

Section 18: The district is authorized to issue revenue and special
improvement bonds.

Section 19: These bonds may be issued without an election unless
twenty percent or 1,500 of the electors in the district file a petition
protesting the issue. Three-fift hs approval of a bond issue is then
required.

The rema inder of this section sets out standard provisions for the
form and issuance of bonds. The maximum interest rate is that pro­
vided by law in section 75·17- 103 for revenue bonds for public pro­
jects, i.e. thirteen percent.
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Section 20 : This section also provides for standard provisions for bid­
ding on bonds, and the sale of bonds. Revenue bonds may be refund­
ed in th e sa me manner as municipal revenue bonds, and bonds are
subject to standa rd validat ion procedures.

Section 21: This section provides that a statutory lien is created on
all property acquired by the issuance of bonds, said lien to be in favor
of the bondholders. In event of default, a receiver may be appointed
by a court of competent jurisdiction to operate the property or systems
subject to the liens so that sufficient revenue may be collected to pay
bonds.

Section 22: The governing bodies of the governmental units in the
district may, if authorized in the creating resolution, levy a special
two -mill tax on all taxable property in the district. The proceeds of
the levy shall be used for the administrative operation of the district
and for the formulation and implementation of the district's water
management plan, exclusive of capital expenditures. Such levy will
not apply in an area of a district which has had to relinquish its right
to provide a particular service, as provided in Section 27 .

Section 23: This section sets out procedures for governing bodies to
make special assessments to pay special improvement bonds. Depen­
ding on the circumstances, the special assessment will be made on
linear footage , lot or parcel, or area benefitted basis. In each case,
if a sufficient number of protests are filed, the improvements and
the assessment will not be made.

Section 24: Th e board is authorized to charge and collect reasonable
rates for its services. The section sets out guidelines for setting rates
so that operating, bond payment and expansion expenses can be met.

Section 25: This sect ion exempts all property and revenue of the
district from state, county and municipal taxation. District bonds
are also made tax-exempt.

Section 26: All construction contracts must be made in accordance
with the laws pertaining to such contracts entered into by counties
and municipalities.

Section 27: An area adjacent to a district may be annexed by the
same procedure as prescribed for the original creation of the district.
The governing body of the area to be annexed adopts the original
resolution creating the district and followsthe subsequent procedures.
The district pays all cost of any necessary hearings, election and
proceedings.

The district has the exclusive right to provide services in the an­
nexed territory, provided no other corporate agency is providing such
services. Th e matter is then left to the other agency to decide if it
wa nts to relinquish it s right to provide such services. If it decides
to do so, the t ransfer and purchase price are negotiated between the
district and th e other agency.

Section 28: This section authorizes districts to enter into cooperative
agreements with the state or federal government and to obtain finan­
cial assi stance from either or both.

Section 29: If a district is created within three miles of an existing
municipality, the municipality may in its discretion require the
facilities of the district to comply with the standards ofthe municipali­
ty for such facilities.

Section 30: This act is to be the full and complete authority for the
creation of the district and the issuance of bonds. All powers necessary
to the perform ance of the duties to be exercised by the local govern­
mental units and the district are conferred.

Section 31:This section provides for the publication of a district finan­
cial statement within ninety days of the close of the fiscal year.

Section 32: The effective date of the act is from and after July 1, 1985.
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